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1. Introduction and summary 

1. I am an independent expert in the field of financial market conduct, and I have worked 

as a financial regulator, including for the UK Financial Conduct Authority (“FCA”) and 

the Financial Services Authority (“FSA”). I have been instructed on behalf of Burford 

Capital Limited (“Burford”) to give my opinion on the matters I address below relating 

to Burford’s claim against the London Stock Exchange Group plc (“LSEG”) to obtain 

the identities of the traders who bought and sold Burford’s shares on 6 and 7 August 

2019. The accompanying exhibit “WN1” contains documents to which I refer in this 

expert report. References in this report to the exhibit take the form [WN1/page number]. 

 

2. I am fully aware that my primary function is to assist the Court and to provide my 

unbiased opinion as an independent expert in relation to those matters that are within my 

expertise. I understand, have complied with, and will continue to comply with, my duty 

to the Court as set out in Part 35 of the Civil Procedure Rules and the Practice Direction 

thereto, the Guidance for the Instruction of Experts in Civil Claims 2014, and Appendix 

8 and Section H.2 of the Commercial Court Guide in relation to experts. 

 

3. I have reviewed the following five documents with respect to the investigation into the 

manipulation of the share price of Burford’s common stock on 6 and 7 August 2019: 
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(a) The Witness Statement of Liam James Smith, dated 17 December 2019 (the 

“Smith Statement”); 

(b) The Witness Statement of Denzil Manistre Benedict Jenkins, dated 17 

December 2019 (the “Jenkins Statement”); 

(c) The First Witness Statement of Richard Charles East dated 27 September 

2019 (the “East Statement”); 

(d) Exhibit RCE1 to the East Statement (the “First Mitts Report”); and  

(e) The second report of Professor Mitts dated 11 February 2020 (the  “Second 

Mitts Report”). 

 

4. I have not performed my own independent analysis of the dataset relating to trading in 

Burford’s stock on 6 and 7 August 2019. That is because such an analysis would require 

specialist software tools to which I do not currently have access and which I am not in a 

position to develop in the time available. However, I have reviewed the methodology 

adopted by Professor Mitts and am able to give my opinion as to the appropriateness of 

this methodology and the results he has obtained from applying that methodology. In 

doing so I have assumed (and have no reason to doubt) that Professor Mitts’ analysis of 

the data correctly applies the methodology he describes. 

 

5. I have been instructed to comment on (1) the regulatory perspective on market 

surveillance, and (2) market practice regarding market surveillance. I have also been 

instructed to review and to provide any opinions and comments I may have on (3) the 

Smith Statement (in particular its reliance on the Pentagon system and the further analysis 

described in that statement); (4) the analysis contained in the First Mitts Report and 

Second Mitts Report; and (5) paragraphs 101-112 of the Jenkins Statement. 

 

6.  In summary, in my opinion:  

 

(a) The Smith Statement relies to a large extent on the London Stock Exchange’s  

(“LSE”) use of the Millennium Pentagon market surveillance system. In my 

experience, market surveillance systems are not infallible and their effectiveness is 

highly dependent on how they have been configured. In practice, these systems are 

almost inevitably imperfect, and it appears that Millennium Pentagon shares 
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weaknesses in terms of market abuse surveillance that reflect common industry 

practice. In particular, there are indications that Millennium Pentagon was not 

configured to be especially sensitive to spoofing and layering of the kind at issue 

here, which may explain why it was not triggered in this case. In any event, market 

surveillance systems are no substitute for post-trading data analysis such as the 

analysis conducted by Professor Mitts. See paragraphs 21-38 below. 

 

(b) The methodology adopted in the First Mitts Report appears to me to be robust. 

While I have not independently analysed the underlying data, in my view Professor 

Mitts’ results provide significant indications that trading in Burford shares over 6 

and 7 August 2019 was subject to market manipulation. While there may be other 

explanations for Professor Mitts’ findings, it is only through analysis of the full 

order book (including the identities of those responsible for trading on those days) 

that this can be determined. See paragraphs 39-60 below. 

 

(c) By contrast, the description and analysis contained in the Smith Statement does not 

demonstrate that the LSE’s analysis was sufficiently comprehensive to conclude 

that no spoofing or layering occurred. In particular, the Smith Statement has 

adopted a narrow definition of spoofing and layering. Market participants and 

practitioners, including myself, often adopt a broader definition which 

encompasses other forms of unlawful market manipulation. As a result, Mr Smith’s 

approach incorrectly excludes certain order amendments as non-manipulative 

when such behaviour can actually form part of abusive patterns. See paragraphs 

39-60 below. 

 

(d) The Second Mitts Report substantially addresses the comments on Professors Mitts’ 

methodology that were made in the Smith Statement and it identifies specific types 

of spoofing manipulation that appear to have been omitted from the analysis in the 

Smith Report. See paragraphs 39-60 below. 

 

(e) Based on my experience working with trading firms engaged in high-frequency 

and other algorithmic trading, I do not consider that the prospect of a court being 

able to order disclosure to an issuer of relevant extracts of trading data (such as that 
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sought here) solely for the purpose of investigating potential market manipulation 

would result in such market participants choosing to avoid trading on UK 

exchanges. See paragraphs 61-64 below. 

2. My Background and Credentials  

7. I have prepared this report in the capacity of an independent expert instructed on behalf 

of Burford. I attach at Appendix 1 to this report a copy of my CV. I set out below a 

summary of my relevant professional experience. 

 

8. I am a Chartered Financial Analyst (“CFA”) charterholder and a member of the CFA 

Institute. I hold a Master’s degree in Financial Risk Management from the Facultés 

universitaires Saint-Louis in Brussels, a Master’s degree in Social Sciences from the 

University of Leuven and post-graduate degree in Accounting from the University of 

Leuven Business School. 

 

9. I worked as a financial regulator in the Markets Division of the FCA from September 

2013 until August 2015 and its predecessor, the FSA, from June 2008 until August 2010. 

My work at the FCA involved, amongst other things:  

 

(a) Acting as project lead for a thematic review of the market surveillance capabilities 

of UK trading venues. This involved in-depth onsite assessments of the 

surveillance technology, processes and staffing arrangements of a group of trading 

venues (not including the LSE Alternative Investment Market (“AIM”) Multi-

lateral Trading Facility (“MTF”) and Turquoise MTF); and 

 

(b) Responsibility for conduct and prudential supervision of a portfolio of trading 

venues, which included making detailed assessments of the relevant trading 

venues’ compliance with the requirements to operate a fair and orderly market and 

to adequately supervise the trading activities on their markets. As part of this role, 

I was involved in providing approval on behalf of the FCA for new functionalities 

proposed by trading venues, such as new order types, and other general supervisory 

work, including with respect to Turquoise MTF. 
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10. I worked in a policy and supervision role at the Swiss Financial Market Supervisory 

Authority (“FINMA”) from September 2011 until August 2013. My work at FINMA 

involved, amongst other things: 

 

a. Responsibility for the supervision of all the stock exchanges operating within 

Switzerland, including supervision of the mandatory units within the self-regulatory 

arm of the stock exchanges that are charged with market conduct rule development, 

supervision and enforcement; 

 

b. Policy work with respect to the drafting of an updated Market Abuse Circular and a 

substantial update to the Swiss Stock Exchange Act; and  

 

c. Representation of the Swiss regulatory authorities within the standing Committee on 

Secondary Markets Regulation of the International Commission of Securities 

Organisations (“IOSCO”). This committee sets international standards for markets 

regulators as well as exchanges and trading venue operators. I was actively involved 

in drafting the IOSCO report that set standards with respect to high frequency trading 

and market surveillance.  

 

11. I have also worked in the private sector at two high-frequency algorithmic trading firms: 

Maven Securities Ltd (“Maven”) and Sun Trading International Limited (“Sun”) from 

September 2015 until December 2018. Both firms were direct trading members of a 

substantial number of European and U.S. trading venues, including venues operated by 

the LSEG. At both firms I was registered with the FCA as the person responsible for 

regulatory compliance oversight. At Maven I was Group Head of Compliance and also 

acted as a director on the board of the Maven Group’s hedge fund manager, MVN Asset 

ManagementLimited. 

 

12. As Head of Compliance at Maven, my team and I worked directly with trading personnel 

and IT developers by means of independently reviewing trading algorithms and 

providing training on relevant regulatory requirements. At both Maven and Sun I was 

responsible for design, implementation and ongoing improvements of market monitoring 

systems and controls independent from front office. In accordance with the legal and 



 

08072-00008A/11332119.1  7 

regulatory requirements for firms to identify and reduce the risk of market abuse, my 

team and I conducted detailed reviews of trading data for the purpose of reviewing 

potentially suspicious trading activities such as layering and spoofing on a daily basis.  

 

13. Over the course of 2017 and 2018, my team at Maven designed and implemented an in-

house market abuse surveillance system in order to improve the market surveillance tool 

available from Nasdaq, which was the market leading vendor that we were using at that 

time. We set up a project team of developers, data scientists and market conduct experts 

for this purpose. As part of the decision to build an in-house market abuse surveillance 

system, we reviewed and saw demonstrations from a large number of leading vendors, 

and discussed vendor options with a wide group of industry peers.  

3. Regulatory perspective on market surveillance 
 

14. Burford trades on LSEG’s LSE AIM and Turquoise markets. These markets operate in 

the United Kingdom under the regulatory status of MTF. The FCA is the designated 

regulator of both AIM and Turquoise. Under Rule 5.3.1 of the FCA Handbook, MTFs 

are subject to a general organisational requirement to have “…rules and procedures for 

fair and orderly trading.”1  

 

15. Neither the FCA Handbook nor the provisions within the second European Markets in 

Financial Instruments Directive (“MiFID II”),2 upon which the FCA rules are based, 

provide further concrete details as to what is considered to be ‘orderly trading’. However, 

some specific systems and control requirements for MTFs, in particular for MTFs that 

allow electronic trading or algorithmic trading on their markets (which is clearly 

indicated as a relevant factor within the Smith Statement), are expressly provided within 

MiFID II and have the purpose of preventing and not contributing to or managing 

disorderly trading. This is, for example, the case with respect to the requirements in 

Article 48 of MiFID II,3 as further specified in Article 10 of Commission Delegated 

                                                 
1 Rule 5.3.1(1), WN1/1-4. 
2 Markets in Financial Instruments Directive (Directive 2014/65/EU) and Markets in Financial Instruments 
Regulation (Regulation (EU) No 600/2014) (together, “MiFID II”). 
3 WN1/5-9. 
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Regulation (EU) 2017/584,4 which requires, among other things, that AIM and Turquoise 

(Article 48(6)): 

 

“…have in place effective systems, procedures and arrangements, including 
requiring members or participants to carry out appropriate testing of algorithms and 
providing environments to facilitate such testing, to ensure that algorithmic trading 
systems cannot create or contribute to disorderly trading conditions on the market…” 
 

16. Further detail with respect to the requirement on AIM and Turquoise to prevent 

disorderly trading conditions is provided in Article 18 of Commission Delegated 

Regulation (EU) 2017/584 as follows:5  

 

(1) “Trading venues shall have at least the following arrangements in place to 
prevent disorderly trading and breaches of capacity limits:  
(a) limits per member of the number of orders sent per second;  
(b) mechanisms to manage volatility;  
(c) pre-trade controls.” 
 

17. In this context, AIM and Turquoise are also required, under Article 7 of Commission 

Delegated Regulation (EU) 2017/584, to carry out specified due diligence on the 

members of their trading venues.6 

 

18. Another relevant requirement for MTFs with respect to orderly trading is the requirement 

under Article 48(6) of MiFID II to set a maximum allowed ratio of unexecuted orders to 

transactions in order to prevent disorderly trading conditions.7 

 

19. In addition to the organisational requirements in order to ensure orderly trading/prevent 

disorderly trading, MTFs are required under the Market Abuse Regulation (EU) No 

596/2014 (“MAR”) to have effective systems and controls which aim to prevent and 

detect market abuse on their market. The Smith Statement correctly lists these 

requirements on pages 7 and 8 (albeit under an incorrect source reference: these 

requirements are prescribed in detail in Article 3 of Commission Delegated Regulation 

                                                 
4 WN1/12. 
5 WN1/13-14. 
6 WN1/11. 
7 WN1/5-9. 



 

08072-00008A/11332119.1  9 

(EU) 2016/957,8 not Commission Delegated Regulation (EU) 2016/95). These market 

surveillance requirements tie in with the indicators of manipulative behaviour contained 

in Annex II of Commission Delegated Regulation (EU) 2016/522, which include, but are 

not limited to, spoofing and layering.9  

 

20. The conditions and format for reporting suspicious order and transaction reports to the 

relevant regulator/FCA are prescribed in the MAR. Under Annex III of Commission 

Delegated Regulation (EU) 2017/565, AIM and Turquoise are also required to 

immediately inform the FCA in case of disorderly trading conditions, including when the 

price discovery process is interfered with over a significant period of time and when they 

become aware of signals of possible market manipulation (see the list below) and signals 

for cross-product market manipulation, including across different trading venues.10 The 

latter could, for example, apply to potential market manipulation by market participants 

trading across both the AIM and Turquoise markets of LSEG. 

4. Market practice perspective on market surveillance 
 

21. Market surveillance is a regulatory requirement for trading venues.  
 

22. LSEG is a vendor of market surveillance technology through its “Millennium” system. I 

note that Mr Smith gives the full name of the automated market surveillance system 

relied upon by LSEG as “Millennium Pentagon”.11 The Smith Statement places reliance 

upon the fact that Millennium Pentagon, “did not identify any trading patterns consistent 

with spoofing and layering” in relation to trading in Burford on 6 and 7 August 2019.12  

 

23. For the reasons I give below, automated surveillance systems such as Millennium 

Pentagon should not be regarded as infallible. Further, whether particular forms of 

market abuse will be identified by such a system will depend not only upon the system 

itself, but also upon the parameters selected for its operation in relation to a given period, 

trading venue and stock. The Smith Statement does not provide any information as to 

                                                 
8 WN1/15-17. 
9 WN1/18-24. 
10 WN1/25-29. 
11 Smith Statement, paragraph 18. 
12 Smith Statement, paragraph 23. 
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how Millennium Pentagon was set up, including what parameters were selected for its 

operation during the relevant period for Burford trading on AIM and Turquoise, and 

therefore Mr Smith provides insufficient information in order to determine whether 

Millennium Pentagon would have been able to detect spoofing and layering in the trading 

in Burford stock on AIM and Turquoise over 6 and 7 August 2019.  

 

24. Mr Smith describes Millennium Pentagon as a multi-million pound system which 

“includes a range of approximately 70 algorithmic models which are designed to detect 

potential market abuse or live market disruption” of which “up to nine” are designed to 

detect layering and spoofing.13 In my experience, the cost of a system is not necessarily 

indicative of its effectiveness: it is easy to spend money on developing technology but is 

difficult to achieve results. I have seen live demonstrations of a large number of 

surveillance products, and even market leading products have significant gaps in their 

effectiveness. This is why, as head of compliance at a high-frequency proprietary trading 

firm in 2017 and 2018, I decided that we should create our own surveillance system for 

market abuse rather than buy one off the shelf. When my team and I were reviewing 

surveillance systems, we did not consider Millennium to be among the market leading 

systems and so did not contact LSEG for a demonstration. I am not aware of any market 

practitioners that regard Millennium as a market leading product.  

 

25. In any case, from the Smith Statement’s description of the Millennium Pentagon system, 

it appears that Millennium Pentagon shares weaknesses in terms of market abuse 

surveillance that reflect common industry practice.  

 

26. Market abuse surveillance systems process market data and will create an alert for 

potentially suspicious trading patterns. Any system is limited to the pattern inputs that 

have been encoded by its operators. In theory, these patterns can be exhaustive, but in 

practice, the system is almost inevitably imperfect in the sense that the pattern inputs will 

be incomplete, and so the system will not identify all suspicious trading patterns: 

 

                                                 
13 Smith Statement, paragraph 18. 
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(a) The logic that drives the alerts created by the system needs to be pre-defined by 

the operator of the system. The MAR describes a large variety of different types 

of market manipulation, using words. The design of the alert logic is meant to 

capture these types of market manipulation descripted in code.  

 

(b) Paragraph 18 of the Smith Statement mentions that Millennium Pentagon 

“includes up to nine proprietary algorithmic models specifically designed 

automatically to detect different ways in which layering and spoofing might be 

carried out. The models were based on historic instances experienced on the 

LSE (such as in the case of Swift Trade Inc and Da Vinci Invest) plus known 

European and US case law.” The reference to “up to nine” models is curious: it 

would appear that Mr Smith is unsure of the number of models actually in use 

on 6 and 7 August. In any event, even if all nine models were in use on those 

dates, this would not mean that all potential market manipulation that could be 

considered spoofing and layering would be detected. 

 

(c) To my knowledge, it is not standard practice for surveillance platform operators 

to systematically review and improve alert logic models as the body of academic 

work, case law and known market practices evolves. The Smith Statement states 

that LSEG’s alerts are based on historic instances experienced by the LSE and 

“known” case law, but gives no detail as to those instances or the case law that 

is “known” by the LSE, or whether or how often these instances of market 

manipulation encountered by the LSE or “known” case law are updated. So on 

the basis of the details provided by the Smith Statement I am unable to verify 

that the models used in the Pentagon system were comprehensive and up to date. 

Further, such an approach is inherently backwards looking: the system will only 

capture market manipulation that conforms to previous patterns of known abuse. 

Such an approach would not give confidence that all forms of market 

manipulation, including those not encountered by the LSE or in case law, will 

be identified by Pentagon. 
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27. Even where a given type of market manipulation is within the scope of an algorithmic 

model, it does not follow that all instances of such manipulation will be caught by the 

model because this depends upon how the model is configured.  

 

(a) For example, the Smith Statement refers in paragraph 24 to the definition of 

spoofing under MAR. One out of many potential examples of a basic spoofing 

alert could be to generate an alert if all of the following configurable parameters 

hold for a particular instrument: 

 Cancel window: resting orders placed are cancelled within a specified time 

window. This is a configurable parameter.  

 Book position: only look at orders at or within a specified distance of the top 

of the order book. This is a configurable parameter.  

 Size ratio: the orders that are cancelled must be a specified multiple of the 

average size at the top of the book. This is a configurable parameter.  

 Even though the Market Abuse Regulation is clear that a participant can 

engage in market abuse when not making a profit, I am aware that 

practitioners sometimes add another configurable parameter within risk-based 

monitoring systems, a transition window parameter: the time window for 

events which occur on the other side of the market and result in a profit. 

 

(b) Thus, even if the Millennium Pentagon system included a completely exhaustive 

set of alert logic models (which I consider very improbable), it could nevertheless 

have failed to pick up on potential market manipulation due to the fact that these 

models require appropriate and ongoing calibration.  

 

(c) If we refer back to the example of the basic spoofing alert provided above, all of 

the parameter values within each model will need to be assigned meaningful 

value. Parameters that are meaningful for trading in Burford are not necessarily 

meaningful for other stocks, and what is meaningful for Burford may change over 

time, even within a trading day (for example, in case of abnormal market 

volatility). A process involving extensive data analysis and ongoing review is 

needed. This process can only be partially automated.  
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28. In addition, if one or more of the parameter values of a model are not set at a meaningful 

level, there will be too many, or too few alerts.  

 

29. In practice, the configuration of a market surveillance system is often considered an art 

and less so a science. I am aware that many surveillance teams tend to calibrate 

surveillance alerts towards the level of resources they have available to investigate alerts, 

in some cases disregarding actual risk factors. 

 
30. In other words, there is a trade-off between the sensitivity of a surveillance system and 

the generation of false alarms. A system that is highly sensitive to possible market 

manipulation is also likely to generate a higher number of false alarms; on the other hand, 

a system that is designed to be triggered only where there is a near-certainty of market 

manipulation is more likely to miss less obvious instances of manipulation.  

 
31. In my experience working with market surveillance systems and their limitations, it is 

often during periods of abnormal market stress that well-designed and appropriately 

calibrated alert models trigger false positive results, as participants are, for example, 

cancelling or modifying orders to legitimately manage their risk and the parameter 

settings of the surveillance models may become less relevant.  

 

32. According to the Smith Statement,14 Millennium Pentagon triggered no spoofing or 

layering alerts for trading in Burford over 6 and 7 August 2019 even though the share 

price was under significant stress. Based on my experience, I would have expected a 

well-calibrated surveillance system to have triggered at least some alerts during this 

period, even if on subsequent investigation these proved to be false alarms.  

 

33. The Smith Statement does not include any detail about the logical design of the “up to 

nine” spoofing and layering models, and it does not provide even a limited audit trail of 

the alert parameters applied to Burford’s stock on 6 and 7 August 2019. Without a full 

audit trail, Mr Smith’s assertion at paragraph 23 that “if any material layering or spoofing 

had taken place (let alone on the vast scale alleged by Burford) we would have received 

multiple alerts from our algorithms” is impossible to verify. However, based on my 

                                                 
14 Paragraph 23. 
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experience, one explanation for the absence of any alerts during this period is that the 

models used by Millennium Pentagon were at the less sensitive end of the spectrum.  

 
34. This may have been due to shortcomings in the LSEG’s system or a deliberate choice to 

manage the workload of the LSEG’s investigation team. With respect to market 

surveillance resources in general, the Smith Statement appears to describe the resources 

available for market abuse surveillance across LSEG, i.e., the Group, and not merely the 

resources available for the two MTFs (AIM and Turquoise) on which Burford was 

trading. LSEG includes other venues, in particular a much larger stock exchange (the 

London Stock Exchange). It is, therefore, not clear what proportion of staffing resources 

described in the Smith Statement were allocated to AIM and Turquoise. It is also not 

clear what proportion of the “over 100” alerts per day (see paragraph 21 of the Smith 

Statement) that are generated by the Millennium Pentagon system pertain to the venues 

on which Burford traded. The overall surveillance resources relevant to Burford may be 

much smaller than the Smith Statement suggests. 

 

35. It is also not clear from the Smith Statement whether the models within Millennium 

Pentagon were applied cross-market and cross-instrument:  

 

(a) Some trading venues adopt the approach that the market surveillance requirements 

only apply per venue, not across trading venues. Burford trades on both AIM and 

Turquoise. If the models within the LSEG’s system do not assess data cross-

market, then the system could fail to pick up sub-sets of potentially suspicious 

trading activity that would otherwise be within the scope of the models. Many 

trading participants trade across different trading venues in order to 

comprehensively access liquidity. Market manipulation can also be coordinated 

between participants across different venues. The Smith Statement does not make 

clear that cross-market monitoring was in place.15  

 

                                                 
15 The tables at paragraph 69 of the Smith Statement makes clear that some specific Turquoise orders that were 
exhibited in the First Mitts Report were assessed against the LSE order book, but that forms part of the Smith 
Statement and it is not clear whether the analysis in the Smith Statement was ad hoc and limited to specific 
examples provided in the First Mitts Report or a systematic reconstruction of the consolidated order book. 
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(b) Cross-instrument monitoring is more difficult to achieve, especially where only 

one or two trading venues are under surveillance. Not all instruments are 

necessarily traded on LSEG venues. Many if not most trading strategies consist of 

trading a number of correlated instruments and/or derivative instruments within 

one portfolio. Traders may try to conceal manipulative strategies as part of such a 

portfolio. This example of manipulation could appear entirely legitimate when only 

one leg of a more complex trading strategy is considered. 

 

36. I am therefore unable to agree with Mr Smith’s assertion at paragraph 19 of the Smith 

Statement that spoofing and layering are “straightforward to detect using automatic 

systems”. Some forms of spoofing and layering will be straightforward to detect using 

well-calibrated automated systems. More subtle or less well known forms of spoofing 

and layering may not be detected using automated systems. Whether automated systems 

do detect such market manipulation will depend upon how the system is configured. 

 

37. In conclusion, in the absence of provision of a complete audit trail of the Millennium 

Pentagon system’s models in use over the relevant time period, I cannot accept Mr 

Smith’s assertion at paragraph 23 that “if any material layering or spoofing had taken 

place (let alone on the vast scale alleged by Burford) we would have received multiple 

alerts from our algorithms”. In the absence of further information, it remains wholly 

unclear to me how effective Millennium Pentagon actually is at detecting market abuse. 

Based on my experience, however, the fact that no alerts at all were triggered for trading 

in Burford during a period of significant stress – even if such alerts were later found to 

be false positives – indicates to me that the system was on the less sensitive side and that 

manipulative trading could have gone undetected by Millennium Pentagon. 

 
38. If the “up to nine models” used by Millennium Pentagon adopted the same limited criteria 

for identifying layering and spoofing as used by Mr Smith and his team for their after-

the-event analysis of the trading data, then that could be a further explanation why no 

alerts were triggered over 6 and 7 August 2019 in respect of trading in Burford shares.  
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5. Comments on the analysis described in the First Mitts Report and the Smith 

Statement  

39. Surveillance systems such as Millennium Pentagon are useful for trying to detect market 

abuse, but they are not a substitute for a full analysis of trading data after the event.  

 

40. The First Mitts Report scientifically investigates Burford’s share price fall on the basis of 

a full analysis of the publicly available trading data, and concludes that there is strong 

evidence of market manipulation via spoofing and layering. In my opinion, the 

methodology adopted by Professor Mitts appears robust, given the limitation that he only 

has access to anonymised data. While I have not sought to replicate his analysis, provided 

that it correctly implements the approach he has described, in my view his results indicate 

a significant likelihood that trading in Burford shares over 6 and 7 August 2019 was 

subject to market manipulation. While there may be other explanations for Professor 

Mitts’ findings, it is only through analysis of the full order book (including the identities 

of those responsible for trading on those days) that this can be determined. I regard 

Professor Mitts’ findings as sufficient to justify a full analysis of the order book in order 

to verify whether they were the result of market manipulation and, if so, find out who was 

responsible.  

 
41. The magnitude of Burford’s share price fall on 6 and 7 August 2019 would be a significant 

event for any trading venue, especially one which lists issuers, such as AIM. A trading 

venue that lists issuers has applied a certain level of due diligence and ongoing 

governance obligations on issuers. I would have expected the LSE to take prompt steps 

to investigate the trading data for signs of market manipulation. However, it appears from 

paragraph 23 of the Smith Statement that the LSE only looked at the data itself after 

Burford raised concerns: 

 

“in light of the concerns raised by Burford, I and my team have reconstructed the 
entire order book manually. That allows us to replay and analyse all trading during 
the Relevant Period. Despite detailed analysis conducted across all order book 
events (i.e. new orders; amendments; and cancelled orders), I have not seen any 
evidence of spoofing and layering”. 
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42. Reconstructing the order book in order to replay and analyse the data is a logical step to 

take in order to investigate whether market manipulation took place. AIM and Turquoise 

are also required to have the ability to do this: Article 3(3) of Commission Delegated 

Regulation (EU) 2016/957 requires AIM and Turquoise MTF to have “software capable 

of deferred automated reading, replaying and analysis of order book data, and such 

software shall have sufficient capacity to operate in an algorithmic trading 

environment.”16 

 

Spoofing and layering 

43. The First Mitts Report commences by broadly defining spoofing and layering as 

involving the creation and cancellation of limit orders which distort the supply and 

demand for a security. In my view this broad definition is consistent with what the market 

regards as spoofing and layering. In particular, I read the First Mitts Report as seeking 

not to define these practices but rather to look at the dataset with the aim to explain the 

price crash in Burford shares.  

 

44. At paragraph 24 of the Smith Statement, Mr Smith says that he prefers“to employ the 

definition [of spoofing and layering] in paragraph 5(e) of Annex 2 to the Delegated 

Regulation 2016/522” over the wider definition for layering and spoofing used by 

Professor Mitts. Mr Smith’s more narrow definition of layering and spoofing in fact 

excludes some types of manipulative trading, which in my experience are also commonly 

referred to as spoofing. For example, orders that are placed at the touch or that improve 

the order book and are subsequently cancelled prior to execution. This example of market 

manipulation is apparent from paragraph 6(a) of Section 1 of Annex II of Commission 

Delegated Regulation (EU) 2016/522:17 

 

“Entering of orders which are withdrawn before execution, thus having the effect, 
or which are likely to have the effect, of giving a misleading impression that there 
is demand for or supply of a financial instrument, a related spot commodity 
contract, or an auctioned product based on emission allowances at that price — 
usually known as ‘placing orders with no intention of executing them’. This practice 
may also be illustrated by the following additional indicators of market 
manipulation:  

                                                 
16 WN1/15-17. 
17 See paragraphs 6(a) and 4(f), WN1/18-23. 
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(i) orders to trade inserted with such a price that they increase the bid or decrease 
the offer, and have the effect, or are likely to have the effect, of increasing or 
decreasing the price of a related financial instrument; 

 
(ii) Entering orders to trade or a series of orders to trade, or executing transactions 
or series of transactions, likely to start or exacerbate a trend and to encourage 
other participants to accelerate or extend the trend in order to create an 
opportunity to close out or open a position at a favourable price — usually known 
as momentum ignition. This practice may also be illustrated by the high ratio of 
cancelled orders (e.g. order to trade ratio) which may be combined with a ratio on 
volume (e.g. number of financial instruments per order). 

 

45. The analysis at paragraphs 24 to 39 of the Smith Statement, therefore, appears to be 

limited to very specifically defined types of market manipulation, namely those fitting 

the description of spoofing and layering as set out in the Delegated Regulation. It appears 

that the Smith Statement does not consider other forms of unlawful market manipulation, 

including those which market participants commonly refer to as spoofing and layering. 

For example, paragraph 29 of the Smith Statement states that “…a manipulator will 

usually post close to (but not at) the best price level…”. Many practitioners would 

consider (typically small) orders that are placed at the best bid and best offer (“BBO”) or 

that improve the BBO without intention to trade and that are subsequently cancelled are 

a form of spoofing. Practitioners therefore often distinguish between spoofing, volume 

spoofing and layering. Only the latter two forms of manipulation appear to be covered by 

the Smith Statement, but what I say above clearly shows that at least these three types of 

manipulation (and more) are within the scope of MAR. I therefore do not regard the Smith 

Statement as describing a comprehensive investigation into whether market manipulation 

occurred on 6 and 7 August 2019 in relation to Burford’s shares. 

 

46. Moreover, if the logic used within the Millennium Pentagon market surveillance system 

adopts the approach used Mr Smith’s post-trading analysis, it is clear that it would not 

comprehensively identify even the specific types of spoofing and layering that are 

discussed in the Smith Statement. In particular, it would not detect amend-down 

spoofing. This type of spoofing is particularly relevant in this case. This is a good 

illustration of how market abuse surveillance systems will in practice have many 

limitations, and will not always be able to detect all forms of abuse. 
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47. Paragraph 32 of the Smith Statement states that the distinction between order 

cancellations and amendments is key, implying that the methodology adopted by the First 

Mitts Report is based on a fundamental misunderstanding of market microstructure in 

this respect. I do not agree with this criticism made by Mr Smith. The characteristics of 

an order type choice can prove useful when analysing trading intentions but market 

manipulative strategies could equally be executed by means of order cancellations or 

order amendments. 

 

Executable Quotes & sell-side imbalances 

48. The Smith Statement states that the First Mitts Report is based on a “high level 

mistake”.18 I agree with the Smith Statement that cancelled Executable Quotes could not 

have been spoofs themselves. But that does not make the methodology of the Mitts 

Report invalid. Professor Mitts focuses on the net sell side cancellation imbalance, which 

should not be affected by the inclusion of Executable Quotes. I further agree with the 

Second Mitts Report that Executable Quotes, even if not manipulative themselves, may 

have been influenced by manipulated order flow, and thus may provide useful insights 

into a spoofing episode. 

 
49. Measuring net sell-side cancellation imbalance can be a good indicator for further data 

analysis of potentially suspicious trading behaviour. It can in particular provide 

indications of specific time intervals that require further data analysis. The First Mitts 

Report identifies a number of minutes during 6 and 7 August 2019 that exhibit significant 

sell-side imbalances. 

 

50. The Smith Statement points out that there were also periods with buy-side imbalances 

such that over each trading day, the number of sell-side cancellations was broadly equal 

to the number of buy-side cancellations. However, in my experience, a symmetrical buy 

- and sell order increase in cancellations measured over an entire trading day is not a 

relevant measure of whether market abuse has taken place during a particular episode of 

trading. Market participants can react in microseconds to any event in the order book. 

The 10-minute time intervals adopted in the Smith Statement are too long to be very 

                                                 
18 Smith Statement, paragraph 6. 
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relevant to algorithmic trading. They can contain multiple potentially offsetting episodes. 

The LSE appears not to have investigated specific trading episodes in any detail aside 

from its response to the data excerpts that were included in the First Mitts Report. As 

explained above, just because Millennium Pentagon did not generate any alerts does not 

mean that market manipulation has not occurred or that further investigation of market 

manipulation is not warranted. 

 

Tables 2, 3, 4 and 5 of the Mitts Report 

51. The Smith Statement reviews the particular examples of cancelled orders that were 

included in Tables 2 and 3 and Tables 4 and 5 of the First Mitts Report. The Smith 

Statement concludes that each of these examples cannot be considered as suspicious and 

gives alternative explanations for them.19  

 

52. Without assessing the underlying data set I am not in a position to comment on whether 

Mr Smith’s explanations are plausible. As regards Executable Quotes, while I agree that 

cancelling an Executable Quote cannot, by itself, involve spoofing, they could 

nonetheless form part of a manipulative scheme if placed by or at the request of a 

manipulator who is also involved in spoofing. Further, Executable Quotes may 

themselves represent a reaction to manipulation in the order book and so in my view it is 

appropriate to include them when analysing potential market misconduct.  

 
53. It appears from paragraphs 61 and 63 of the Smith Statement that the LSE has not 

considered all possible types of market manipulation. This failure extends not only to the 

apparent gaps within the Millennium Pentagon system, but also to the apparent gaps 

within the LSE’s analysis of potential layering and spoofing activity within the dataset. 

These two paragraphs suggest that the LSE stopped its analysis from the moment it 

encountered amended orders that were revised downwards. The LSE considers that such 

amendments increase the likelihood of execution, which is correct. However, this does 

not mean that the order cannot be part of a manipulative strategy. The Second Mitts 

Report explains in detail how putting downward pricing pressure on a stock via order 

amendments can form part of a manipulative trading strategy. A failure to consider 

                                                 
19 From paragraph 34. 
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downward order amendments further increases the likelihood of market manipulation 

escaping detection.  

 

54. At paragraph 62 of the Smith Statement, Mr Smith draws conclusions as to the legitimacy 

of certain order amendments on the basis of knowledge he claims to have as to the 

positions held by the relevant market participant. For example, he states that he is able to 

tell that “a particular amendment is made by a principal trading participant attempting 

to sell their long position acquired earlier in the day”. He explains this on the basis that 

he has visibility over “the order history and the identity of the placer of the order”. 

 
55. I question Mr Smith’s ability to reach such a conclusion on the data apparently available 

to him. The way in which the market operates is that the exchange will receive orders 

from market participants, which may be brokers or may be firms with direct market 

access. A single order from a broker may represent positions taken by numerous 

underlying clients. Even where a proprietary trading firm has direct market access to the 

exchange, typically that firm will have several trading desks operating independently of 

one another. Thus even where it appears to the exchange that a single proprietary trading 

firm is attempting to sell shares in an issuer which the firm had previously bought, there 

can be no assurance that this represents a single trader’s decision to sell a previously 

acquired long position. They could reflect different trading strategies used by different 

trading desks within the same firm. 

 
56. In addition, trading desks take positions across correlated stocks, indices, derivatives and 

other instruments. Thus what may appear as a long position to the LSE is not necessarily 

a long position in the book of the LSE’s market participants. The LSE has no visibility 

over trades on other venues (or off-exchange trades), and does not even have complete 

visibility over positions resulting from trading on its own venues. A participant could for 

example build part of a position as a direct participant (in which case the LSE would be 

aware of the ID of the participant) and another part of the position could be established 

via an indirect access arrangement such as an execution algorithm of a broker (in which 

case the LSE would not be aware of the ID of the firm that placed the order). This is 

confirmed by paragraph 98 of the Jenkins Statement, which states: 

“As LSE does not see the whole chain behind a member firm placing an order, the precise 
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numbers of end entities involved in placing an order is not known to LSE.”  

 

57. Only an in-depth investigation of the trading book of the relevant underlying participants 

can provide certainty in this case and the Smith Statement does not state that such an 

investigation was carried out. In my view, Mr Smith’s evidence at paragraph 62 of his 

statement materially overstates the degree of certainty the LSE can have as to the trading 

positions held by market participants at any point in time. Rather it appears to me that 

Mr Smith is making statements on the basis of a risk-based conclusion that assumes the 

relevant market participant(s) have limited sophistication, rather than an in-depth 

analysis.  

 
58. Further, the fact that these particular data points could be explained does not mean that 

there is no evidence of manipulation in the rest of the dataset. It is not clear from the 

Smith Statement if other relevant data points were considered in detail (aside from 

relatively high level statistics). 

 

59. Finally, I wish to address paragraph 83 of the Smith Statement. The Smith Statement 

points out that the circuit breaker mechanism kicked in to halt automatic trading in 

Burford stock for a five-minute period. This is helpful to know but it does not in my view 

have a material impact on the validity of the analysis in the First Mitts Report.  

 

60. Therefore, it appears that the conclusions in the Smith Statement are based on an 

incomplete analysis of the data, and in some cases, on assumptions instead of facts: 

 

(a) Surveillance systems such as Millennium Pentagon are useful for trying to detect 

market abuse as it happens, but they are not a substitute for a full analysis of trading 

data after the event.  

 

(b) While the Smith Statement includes an analysis of certain specific data extracts 

that were referred to in the First Mitts Report, this does not come close to a 

comprehensive trading analysis as would be needed to exclude the possibility of 

spoofing and layering.  
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(c) Further, Mr Smith has adopted a narrow definition of spoofing and layering.

Market participants and practitioners, including myself, often adopt a broader

definition which encompasses other forms of market manipulation. As a result, Mr

Smith’s approach incorrectly excludes certain order amendments as non-

manipulative when such behaviour can actually form part of abusive patterns.

(d) The Smith Statement appears to assume that the LSE has a comprehensive view on

the trading positions of a market participant. This ignores the reality of how trading

is conducted by market participants. Only an in-depth analysis of the trading book

of each participant can establish this with certainty.

6. Impact of disclosure on the UK financial markets

61. I have been asked to comment on paragraphs 101 to 112 of the Jenkins Statement, in

which Mr Jenkins expresses a concern that if the Court granted Burford’s application for

disclosure this would have serious ramifications for the UK financial markets as a whole.

In particular, Mr Jenkins asserts that high-frequency and other algorithmic trading firms

may withdraw from UK markets if it became known that market participants could obtain

disclosure of the identity of parties behind trading on exchanges.

62. My own professional experience includes working in senior positions at two high-

frequency algorithmic trading firms from 2015 to 2018. Both firms traded across a range

of venues in Europe and the US. At one firm (Maven) I was also a board director of the

group’s hedge fund manager and so played a role in determining commercial strategy.

63. Based on my experience I do not agree with Mr Jenkins that granting Burford’s

application would have the negative consequences he describes. While algorithmic

trading firms can be sensitive about rivals being able to ‘reverse engineer’ their strategies,

they are also generally keen to avoid any suggestions that their strategies involve

unlawful activity. In my experience, such firms are generally very open to



sharing information with regulators and exchanges in order to dispel such concerns. 

64. I understand that Burford would be limited to using the data disclosed for the purposes

of its investigation and would not be able, for example, to sell it to trading firms. Given

this important limitation, I do not consider that the ability of an issuer (such as Burford)

being able to obtain relevant extracts of trading data (including the identity of traders)

in the context of investigation potential market manipulation would lead to HFT and

other algorithmic trading firms to avoid trading on UK markets.

Statement of Truth 

I confirm that I have made clear which facts and matters referred to in this report are within 

my own knowledge and which are not. Those that are within my own knowledge I confirm to 

be true. The opinions I have expressed represent my true and complete professional opinions 

WimNelen 

Date: 

� 
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Appendix 1: Curriculum Vitae, Wim Nelen 

Professional Experience 

1/2019 – present CEO and co-founder, singlerulebook.com Ltd 

Development and launch of a regtech Natural Language Processing product 
for regulated financial institutions, law firms and consultancies.  

11/2017 – 12/2018 Executive Director, MVN Asset Management Ltd 

Executive board director of $500m+ hedge fund manager, part of Maven 
Group.  

4/2017 – 12/2018 Head of Compliance, Maven Group 

- Head of Compliance of a fast growing group of trading companies and a
hedge fund manager. CF10/CF11 for the 3 entities regulated by the UK
FCA. Team management, 6 direct reports in Compliance and IT
Development. Project lead for MAR and MiFID2 implementation and
Brexit contingency planning.

- Worked with directors and management to improve the governance
framework across the Group. Streamlined the regulatory structure of
business lines and put in place a robust process for new business approvals.

- Design and implementation of scalable group policies, processes and
compliance systems. Oversaw design and implementation of new in-house
compliance monitoring and reporting tools, including a market abuse
surveillance tool.

- Ensured day-to-day provision of high quality compliance advisory,
monitoring, reporting and training services to all group entities.

- Relationship management with regulators, trading venues and brokers.
Active contribution to Operational Due Diligence (ODD) meetings with
institutional hedge fund investors. Active member of EPTA and AIMA
industry organisations, appointed to AIMA’s Asset Management Standing
Committee (AMSC).

9/2015 – 3/2017  Compliance Manager, Sun Trading International Ltd 

- CF10, CF11 of high frequency trading firm with memberships of most
European and US exchanges, responsible for EMEA Compliance.

- Strategic advice on regulatory opportunities and market structure changes
at a time when algorithmic trading regulations were drafted and published
by European and US regulators. Oversaw structuring of an existing business
line as a MiFID2 Systematic Internaliser (SI).

- Project lead for the operational implementation of the new algorithmic
trading and market abuse regulations MiFID2 and MAR.

- Compliance advisory, monitoring, reporting and training. Working directly
with a small group of quant researchers and high frequency algorithmic
traders.
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- Relationship management with the UK FCA and other regulators and 
exchanges. 

9/2013 – 8/2015 Senior Associate, MTF Supervision, Financial Conduct Authority (FCA) 

- Ongoing development of the risk-based regulatory oversight framework 
and supervisory risk control processes for UK trading venues. 

- Relationship management, onsite conduct assessments and prudential 
supervision (ICAAP SREPs) of trading venue operators, various asset 
classes.  

- Project lead thematic review of market surveillance in electronic fixed 
income trading. 

- Coaching and development of junior colleagues. 

9/2011 – 8/2013 Markets and Asset Management Policy and Supervision, Swiss Financial 
Market Supervisory Authority (FINMA), Bern and Zurich, Switzerland 

- Lead supervisor for the 4 Swiss stock exchanges. 

- Primary and secondary markets policy development. Drafting of updates to 
the Swiss Stock Exchange Act and Market Abuse circular. 

- Swiss representative in IOSCO Committee 2 on Secondary Market 
Regulation. Drafting of paper setting IOSCO standards for regulators with 
respect to high frequency algorithmic trading. 

- Development of EU AIFMD equivalent supervisory framework for Swiss 
asset managers.  

6/2008 – 8/2010 Senior Associate, Asset Managers and Investment Advisors Department, 
Financial Services Authority (FSA), London, UK 

- Conduct and prudential supervision of 3 mid-sized investment firms (hedge 
fund, institutional asset manager, IFA network). 

- Conduct of business project lead: targeted review of sales practices at an 
IFA, follow up through an s.166 report and enforcement case. 

- Specialist supervisor portfolio of UKLA Listing Sponsors. 

9/2006 – 8/2008  Listing Advisor, Irish Stock Exchange, Dublin, Ireland 

Review and approval of listing applications and listed company transactions, 
primarily for hedge funds and IE UCITS. Policy work related to Listing Rule 
changes. Support of business development initiatives as listings expert. 

4/2005-8/2006  Analyst, Euroclear, Brussels, Belgium 

- Eligibility review of investment fund structures for trading on an order 
routing, settlement and asset-servicing platform. Database management. 
Expert contact point investment fund structures.  

9/2003 - 3/2005 Project Team Officer, ABN AMRO Bank, Brussels, Belgium 
 
 
Education  
 
Since 2011   Chartered Financial Analyst (CFA) Charterholder 
   CFA Institute, professional qualification  



 

08072-00008A/11332119.1  27 

9/2005 - 6/2006  Master in Financial Risk Management (cum laude, evening  
   programme)  
    Facultés Universitaires Saint-Louis, Brussels -Belgium 

4/2004 - 6/2004 Postgraduate in Accounting (evening programme) 
University of Leuven School of Business and Economics, Leuven - 
Belgium  

9/2002 - 5/2003  Chinese Language and Culture Program 
    Beijing Foreign Studies University, Beijing - China   

9/1998 - 6/2002  Master in Political and Social Science  
    University of Leuven (KUL), Leuven – Belgium 

9/1990 - 6/1996 Economics – Mathematics 
    Sint Gummaruscollege, Lier - Belgium  
 




