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In January 2022, Kelly Daley and John Lazar directed questions 
concerning global trends in antitrust and competition to a 
respected group of law firm leaders whose perspectives are 

gathered and excerpted below.



16

BURFORD QUARTERLY | 2022 NO. 1

Philip Iovieno: 

The main trend in 2021 was the 

growing escalation of individual 

opt-out lawsuits filed by companies 

affected by antitrust violations. 

An escalating trend for years now, it 

has increased substantially in the last 

few years. Going back to the early 

2000s and the Vitamins case, there 

were several companies that opted 

out, and then from 2008 to 2015 there 

were a number of price-fixing cases 

in the electronics industry (LCD, CRT, 

Batteries, Capacitors, etc.), in which 

more companies opted out but the 

total number of opt-out suits was still 

in the low dozens or fewer. Since then, 

opt-outs have significantly expanded, 

and the Broiler Chicken antitrust case 

is a prime example. The first Broiler 

Chicken opt-out case was filed in 2018, 

followed by a flood of new cases filed 

in 2021 by major companies such 

as McDonald’s, Costco, Burger King, 

Wendy’s, Chick-Fil-A and others. To 

date, there are over 180 individual opt-

out plaintiffs, representing well over 

50% of the entire direct purchaser 

market. History has shown time and 

again that companies with large 

antitrust claims recover significantly 

more by opting out than they do 

remaining an absentee member of 

the class. Companies are increasingly 

aware of this reality and are seeking 

Q.
What notable 2021 event or trend has impacted how 
companies approach their antitrust and competition 
litigation recovery efforts in 2022? 

to maximize their recoveries 

when they’ve been the victims of 

established antitrust violations.  

Major corporations’ growing 

awareness and willingness to pursue 

individual opt-out cases when they 

are victims of antitrust conspiracies 

has led to a significant expansion in 

antitrust litigation generally and is a 

trend I see as further escalating in the 

years to come.

Kate Vernon:

2021 was a year in which we saw 

the grant of collective proceedings 

orders (CPOs) by the Competition 

Appeal Tribunal (CAT), more and 

more standalone business-to-business 

claims were filed in the High Court 

and CAT, and many settled there, 

too. These factors continued the 

trend of competition damages 

litigation being something that is 

a real option for those businesses 

that have been harmed by anti-

competitive conduct, or for those 

that advocate on behalf of consumers 

harmed by anti-competitive conduct. 

Funders’ continued willingness to 

fund meritorious claims of this 

nature is key, and there is now a 

significant established practice that 

gives comfort and reassurance for 

the commencement and litigation            

of claims.
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Philip Iovieno: 

Right now, we’re dealing with a lot of 

regulatory uncertainty, particularly 

in the US, and clients need to get 

comfortable with that uncertainty 

and prepare for it. We are no longer 

in a world where parties can agree 

to merge and work out the details 

later—merging parties need to think 

hard about possible challenges, 

outcomes and contingencies long 

before they get to the regulators. 

Regulators are not only questioning 

the traditional business and economic 

impact of mergers, but also issues 

like labor, social and governance 

considerations and the environment. 

The US Federal Trade Commission 

(FTC) in particular has expressed 

frustration about mergers cleared in 

the past and has recently reinstated 

its so-called “Prior Approval Policy”. 

This policy, dormant for the past 25 

years, seeks to deter merging parties 

from pursing anticompetitive deals 

by requiring that any settlement by 

consent order include a prohibition 

on further acquisitions in an affected 

market (and sometimes even broader 

markets) for at least ten years. The 

FTC recently challenged DaVita Inc.’s 

acquisition of certain of the University 

of Utah’s dialysis services. To get the 

deal through, DaVita had to agree 

with the FTC not only to divest certain 

dialysis clinics (a traditional remedy 

to allegations of an anticompetitive 

merger), but it also had to agree on 

restrictions related to physician non-

Q.
Given the changing regulatory environment and stronger focus on 
cross-border merger enforcement, how should clients prepare?

compete clauses and non-solicitation 

practices for a period of two years—

and of course to the terms of the 

Prior Approval Policy, meaning DaVita 

cannot seek future acquisitions or 

mergers regarding dialysis in Utah 

without prior approval of the FTC 

for ten years. Companies have been 

dealing with cross-border transactions 

and enforcement long enough that I 

think most are already aware of the 

risk and can prepare for the possibility 

of inconsistent merger enforcement 

decisions, although the uncertainty 

in the US makes it harder to predict 

“
We’re dealing with 
a lot of regulatory 

uncertainty, particularly 
in the US, and clients 

need to get comfortable 
with that uncertainty 

and prepare for it.

”  
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the actual inconsistencies and to 

craft common remedies. What’s less 

obvious is the coordination that 

occurs among regulators, which has 

been increasing, and depending on 

the jurisdiction may not be disclosed 

to the merging parties.

Kate Vernon:

The best preparation is early 

assessment of where and how the 

competition authorities may be 

expected to be involved; and to 

recognize that the authorities talk to 

each other about their investigations 

and conclusions. Coordination on 

strategy, remedy potential and 

substantive analysis is critical across 

the different jurisdictions. It is also 

important to know the endgame 

and plan for it—so if a prohibition or 

divestment order is something the 

parties want to challenge in the courts, 

then from the outset it is important 

to position arguments with future 

litigation in mind.

Q.

Karma Giulianelli:

Yes, we definitely see more awareness 

from regulators worldwide of the 

impact of consolidated power, 

particularly in the digital economy. 

Recent US administrations have 

focused on a handful of companies 

that have power in markets that 

impact much of our daily activity. 

The focus on Facebook and Google 

from federal and state competition 

authorities in the courts is a precursor 

to increased regulation, particularly 

if the current antitrust laws prove 

inadequate to address some of the 

issues we face in the digital economy.

Kate Vernon:

I think there is a general global trend 

towards an increased regulatory focus 

on the digital economy. It is inevitable 

that competition law will form a 

With the EU aggressively bringing suits against US tech 
companies for anticompetitive behavior, do you expect the US 
to respond with increased regulation of its digital economy? 

core part of the global analysis of the 

challenges and opportunities of the 

digital economy and we will see many 

different kinds of action across all 

major jurisdictions.

Philip Iovieno: 

There is little debate in the US that 

there should be increased regulation 

of the digital economy—it  might be 

the only major issue with bipartisan 

support out there right now, and 

the antitrust leadership in both the 

prior Trump administration and the 

current Biden administration have 

made regulation of digital markets a 

priority. The question being debated 

is whether, at the end of the day, the 

antitrust laws or potential new laws 

are the most effective means to that 

end. And if it is to be the antitrust 

laws, do they need to be reformed 
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To read this article in its entirety, 
please download the full issue of 
the Quarterly here.
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Karma Giulianelli 

Karma Giulianelli is a partner at Barlit Beck in Denver where she has tried cases for Fortune 500 
companies in almost every region of the country. With over 25 years of experience, her cases have 
included a broad range of bet-the-company litigation, including antitrust, contract, product liability, 
fraud, and securities cases. Before joining the firm, she was a trial attorney for the Antitrust Division at 
the Department of Justice, where she was a member of the core trial team in United States v. Microsoft.

Philip Iovieno

Philip Iovieno is a partner in Cadwalader’s New York office and the co-chair of the Firm’s 
Antitrust Litigation Group. He represents plaintiffs and defendants in antitrust and other complex 
commercial litigation in federal and state courts throughout the country. He has recovered 
more than $1 billion for corporate victims of various price-fixing cartels and other antitrust 
violations and has also obtained dismissals of a wide variety of antitrust and other claims 
brought against Fortune 500 and private corporations, as well as non-profit institutions. 

Kate Vernon  

Kate Vernon is a partner and Head of the Competition Litigation Practice in Quinn Emanuel’s 
London office. She has vast experience in EU and UK competition law and was previously head 
of the UK Competition Team at DLA Piper. She is Quinn Emanuel's GDPR internal compliance 
partner and advises clients on commercial litigation and regulatory investigations together 
with GDPR compliance and GDPR / UK Data Protection Act litigation. 
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Burford, she was a senior litigator at Orrick Herrington. Her practice focused on the litigation 
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disputes, content protection and product liability.

John Lazar | +44 (0)20 3530 2000 | jlazar@burfordcapital.com  

John Lazar is a a Managing Director with responsibility for overseeing the growth of Burford’s 
substantial business in the UK and Europe by developing Burford’s strategy and marketing 
opportunity. Prior to joining Burford, he was a litigator at Cravath, Swaine & Moore and at 
Wollmuth Maher & Deutsch.
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